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1.  Introduction

The second half of the Twentieth Century was marked by an unprecedented growth in the entertainment industry – not only as far as theatre, film, music and fashion was concerned, but also sport.  It was especially during the 1950s that the world was first confronted with the concept of the superstar.  Film stars such as James Dean and Marilyn Monroe, models such as Twiggy, musicians such as Elvis Presley and the Beatles and sport stars such as Pele and Muhammad Ali set new standards of fame and virtually overnight changed our society, our values and the way in which we viewed ourselves and others.
One of the consequences which stems from these developments is that the outward image and physical attributes of the individual have suddenly become commodities.  The advertising world takes notice of the popularity enjoyed by the stars and realises the value of associating merchandise or trade marks with superstars.  On the one hand, this leads to a whole new source of income for the superstars themselves and hopefully increased profits for the enterprises that associate their services or products with the stars.  But on the other hand, it leads to difficulties when the attributes of a person is apparently used without consent.  And it is precisely this unauthorised usage which poses new questions to the law:  Should the law protect the individual against unlawful use of his or her image?  If so, to what extent should such protection be granted?
At first glance the answers to these questions seem rather simple.  But closer analysis reveals a controversy which makes the whole matter quite complex.  Firstly, we have to determine to what extent the individual should be protected against the unlawful use of his or her image.  Exactly which attributes of the individual should enjoy protection?  Is it only the hereditary traits, such as physical features and voice?  Our should other acquired attributes, such as hand writing, autograph, skills, qualifications, experiences or even habits and customs, opinions and points of view also be protected?
 And what about apparent attributes, such as when a fictitious persona is created?  To what extent should they be protected?

Secondly, if protection should indeed be granted, what is the legal nature of such protection?  Does the individual have any subjective right which is worthy of protection?  If so, what is the nature and extent of such right?
And against whom do these rights apply?  After all, it is well known that different people may have the same name or that people may naturally by coincidence or artificially by design look or sound alike.  Does protection of a particular person's right to identity mean that the rights of all other persons with similar attributes will be affected thereby?  And how long should this protection last?  As long as the individual is alive?  But stars such as Elvis Presley, Marilyn Monroe and James Dean still earn millions of dollars even decades after their apparent demise.  Should the rights then devolve on the estate of the individual?  And if it can devolve, can it also be traded during the lifetime of the individual?
Thirdly, protection of the individual's right to identity must be weighed against the fundamental right to freedom of expression.  Can an artist be sued merely because a subject in a portrait purposefully or coincidentally looks like a particular individual? Can a newspaper or magazine be sued because a photo of an individual appears next to a news report which involves that individual?  And where does that leave the cartoonist who pokes fun at famous people?
These questions require a fundamental analysis of the principles involved, firstly to determine whether there is indeed a right to identity in the South African law and, secondly, to define the nature and extent of such a right.
2.  Historical development
Ancient legal systems already recognised certain personality rights but were generally only concerned with protection of individuals against physical assaults.  As such, the Twelve Tables of early Roman law provided for a variety of physical impairments for which predetermined compensation could be claimed in delict or tort.
  These principles would eventually form the basis on which the actio iniuriarum would develop during the Roman Republic.
  During this period, the focus in the Roman law of personality rights shifted from physical assault to contumelia or insult as the basis for unlawfulness.
  Eventually Roman law reached the stage where any insult through word, act or conduct could be actionable.  This ranged from physical assault to cases of insult where no physical attack took place.
  Eventually, it was decreed that
"[t]he Praetor outlaws that which could lead to insult for another.  So whatever one does or says to embarrass someone else that gives rise to the actio iuniuriarum."

Roman law consequently reached the stage where a variety of personality rights were recognised and any infringement of a person's body, honour or dignity could in principle found a claim with the actio iniuriarum.
  And more significant from a modern perspective, is that the scope of the actio iniuriarum could be extended on the strength of the general boni mores (or legal convictions of the community) test to cover situations not previously envisaged under that remedy.
  However, it seems that unauthorised use of another person's name or image was only actionable if such use would also amount to an insult, as when someone wrote, published or performed a poem or song that ridiculed someone else.

The actio iniuriarum was also received into medieval European legal systems.
  Voet
 explains that iniuria consisted of any infringement of a person's good name or reputation.  It could be committed through acts, words, writings or collusion with another.  But it seems that insult was still a requirement if someone wished to succeed with a claim for the unauthorised use of his image.
    The focus was solely on privacy and dignity, rather than a concern with unfair appropriation of economic value derived from the image of another.  From these concepts the modern concepts of privacy and dignity developed in the private or civil law of many modern legal systems.
  From there only a small adjustment in focus was required to deal with commercial exploitation of a individual's image.
While Roman law influenced English law, there was no reception of Roman law into English law as occurred in other Medieval European systems.
  The Civil-law countries were influenced much more extensively by Roman law than England and the influence of Roman law became in England secret, and, as it were, illicit. 
  This was the result of resistence to the reception of Roman law in England which started in 1234 AD when Henry III prohibited the teaching of Roman law in the law schools of London.
  While the nations of Western Europe adopted Roman law as its own, the English lawyers chose to reinvent or reproduce Roman law.

In early English law, royal justice was a favour which had to be specifically granted by the king.  A party who wished to originate a suit in the king's courts, consequently first had to obtain a royal writ from the king's Chancery to authorise commencement with the action.
  As a result, early English law followed a procedural approach as opposed to a principles-based approach followed in other European systems.  
Where one person suffered a wrong at the hands of another, this was in certain cases seen as a disturbance of the King's peace and the wronged party could obtain the writ of trespass.  Initially, three kinds of trespass were recognised: battery or assualt, taking goods and entering land or a house.
  Trespass was soon modified to extend its scope to various other wrongs. 
  As a result, different writs or actions were developed for different wrongs

In particular, the trespass of battery or assault was developed to include malicious prosecution which related to any abuse of judicial processes.
  Abuse of process was seen as a deceit and this eventually gave rise to the writ of deceit. 
  This in turn provided the basis on which modern torts such as passing off could be developed in English law. 
  The English law of torts in the modern sense only developed in the Nineteenth century. 

Towards the end of the Eighteenth century in the United States, the Fourth Amendment, which dealt with unreasonable searches and seizures, introduced the concept of personal sovereignty. 
  This in turn gave rise to the systematic protection of domestic privacy in various state courts and the imposition of penalties for criminal trespass, which in turn gave rise to civil remedies against intrusions by strangers.
  In 1880, this process gained substantial momentum with the publication of an article in which Samuel Warren and Louis Brandeis
 sought to extract a right of privacy from the protection afforded by common law copyright, on the grounds that the protection afforded to the expression of thoughts merely amounted to enforcement of the more general right of each individual to be left alone.
  The right to privacy at common law was first recognised by the Supreme Court of Georgia in Pavesich v. New England Life Insurance Co. 
 and this provided the impetus for courts in other states to follow suit.
  Significantly, many of the early cases on the right to privacy dealt with the unauthorised taking or publication of photographs depicting the aggrieved parties.  This provided the logical basis, then, for the eventual protection of image rights in various US states.
3.  Comparative analysis
From an analysis of various legal systems, it is apparent that there are mainly two approaches to protection of the individual against unauthorised use of his or her image.  This distinction also generally coincides with the distinction between continental systems where the law is largely codified and systems that are generally based on common law.  In some systems, the matter is regulated by statute, while there are attempts in other systems to afford protection within the confines of existing common law measures of mainly the law of tort or delict.  There is, however, also a third category of systems where both statutory and common law measures are applied to protect the individual against unauthorised use of his or her image.
3.1  Common law protection
English law is one of the systems where the common law approach is followed to protect the individual against unauthorised use of his or her public image.  The approach which the English courts have followed thus far is to apply existing principles of tort and determine to what extent the individual should be afforded protection, if at all.
In particular the tort of passing off is relevant in this regard.  There are two requirements that must be satisfied before a party can succeed with a claim based on the tort of passing off.  Firstly, at the time when the conduct complained of took place, the plaintiff should already have acquired some measure of fame.  And secondly, the conduct complained of must be of such a nature that it would create an impression with a significant portion of the proposed market that the plaintiff endorses, recommends or approves the product of the defendant.  It is particularly this second requirement which is problematic in the majority of cases.

Consequently, the court ruled in Elvisly Yours v Elvis Presley Enterprises
 that the unauthorised use of Elvis Presley's name and image is not unlawful since it would not create confusion amongst the public.  Consumers purchase the curios simply because they contain the image of Elvis Presley and not because they come from a particular source or because the people are led to believe that Elvis, wherever he may be, endorses the particular products.  The second requirement is therefore not satisfied.
On the other hand, the plaintiff succeeded in Irvine v Talksport Ltd.
  Without consent from the plaintiff, the defendant altered a photograph of the plaintiff so that it seemed as if he held a radio to his ear.  The caption next to it read "Eddy Irvine listens to Talksport".  The court ruled that the advertisement clearly created the impression that the plaintiff endorsed or approved the defendant's radio broadcasts and could therefore confuse the public.  The plaintiff was world famous as a racing driver and the other requirement to succeed with a claim based on passing off was therefore also satisfied.
English law affords the individual only limited protection where the attributes of that person is used without permission in a way which cannot be reconciled with the true image of that person.  There is as yet no protection against commercial appropriation of an individual's image.  The implication of the English precedents is that a party may freely use the image of a famous person without permission to promote its goods or services, just as long as it is done in a way which does not create the impression that the famous person endorses, recommends or approves the product of the defendant.
By contrast, the approach to the protection of the individual against unauthorised use of his or her image in French law is more susceptible to change and development.  In spite thereof that the French law is mainly codified, the French approach to the commercial exploitation of the individual's image is closer to a common law approach than a statutory approach.  The right to decide over the commercial exploitation of his or her image is not mentioned at all in any of the French codifications, but is rather based on precedents which derive the protectable interest from other legal grounds, such as the right to privacy,
 as well as the honour and reputation of the individual.
  According to the French approach, the public image of a famous person embodies a personality interest, although it also encompasses a proprietary interest.  Any unauthorised use of a famous person's image for commercial gain therefore amounts to an infringement of that person's personality as well as proprietary rights.
Even before the proliferation of the mass media, before the general use of photography and in the absence of any clear right to identity in the French law at the time, the foundation for the protection of the individual against unauthorised use of his or her image was laid in French law.  The Tribunal Civil de la Seine decided already in 1858
 that no-one could, without the consent of the family, create and publish a lifelike portrait of a famous actress on her death bed.  The next logical step was to extend the same protection also to the living.
In time, French law would reach the position where the image of any famous person could not be used for commercial gain without that person's consent.
  This development culminated in 1993 in a case before the Tribunal Civil where the famous football player Eric Cantona instituted a claim against the publishers of the magazine But.
  A special edition of But, exclusively dedicated to Cantona, was published.  The court ruled that, due to their fame, people living in the public eye give tacit consent that they may be photographed in public and that the subsequent photos may be published within reasonable bounds.  Although the photos of Cantona printed in the special edition of But were all taken in public places, the purpose of the special edition was not to inform the public, but rather to exploit the image of an undoubtedly famous person for commercial gain and consequently obtain profits for the publishers.  Such commercial exploitation exceeds the bounds of reasonable use and may only take place with the prior consent of the person who is portrayed.
It is not only the image of a famous person which is protected in French law.  In 2000 the Tribunal Civil in Nanterre ruled that the unauthorised use of tennis star Amelie Mauresmo's name as internet domain name, amounted to unlawful appropriation of her personality rights and was therefore unlawful.

Various jurisdictions in the United States of America also follow a common law approach to protection against the unauthorised use of an individual's public image.
  In New York, the matter first received attention when the Court of Appeals held in Mackenzie v Soden Mineral Springs Co
 that the unauthorised use of an opinion and autograph attributed to a well-known physician, amounted to infringement of the appellant's privacy which justified injunctive relief against the respondent.  At first glance this seems to be a typical case of passing off as it would be in English law, but the court placed less emphasis on the potential to mislead and more on the right of the appellant to protect his status and reputation as physician.
In a subsequent case, Robertson v Rochester Folding Box Company,
 the majority of the court, however, ruled that the right to freedom of expression in the First Amendment was of greater importance than any rights which the individual may have had to prevent unauthorised use of his or her image in an advertisement.  This case caused a public uproar which in turn led to amendment of the New York Civil Rights Law to regulate the right to identity and the protection thereof.
Against this background the locus classicus relating to the right to use a person's attributes in the United States of America, Haelan Laboratories Inc v Topps Chewing Gum,
 came before the Second Circuit Court of Appeals.  The appellant contracted with various baseball players for the exclusive right to use their images in the marketing of the appellant's chewing gum.  In spite of this, the respondent did the same in the marketing of its chewing gum.  The court held that, apart from the statutory right to privacy in the New York Civil Rights Law, a right to publicity could also be derived from the common law of New York.  The court explained that where the image of a famous person was used without consent in advertisements or for commercial purposes, it was not usually the honour or dignity of the person which was affected, but the patrimonial state in that the individual was not compensated for such use or because the individual's ability to exploit his or her own image elsewhere was diluted.  The fee which a person can command for the use of his or her image depends to a substantial extent on exclusivity and any conduct which compromises such exclusivity detracts from the the individual's ability to exploit his or her image.
The Second Circuit Court of Appeals eventually held in Pirone v MacMillan
 that the court had erred in Haelan Laboratories
 since the right to identity was only recognised by statute in New York and that there was no distinguishable common law right to identity in New York.
  By this time however, Haelan Laboratories
 had already served repeatedly as authority and led to the recognition of a common law right to publicity in more than thirty of the US states, mainly as the tort of violation of the right to publicity.

In Allison v Vintage Sports Plaques,
 Judge Kravitch of the federal appeals court for the Eleventh Circuit summarised the common law position succinctly.
  She explained that in Alabama, as in various other jurisdictions in the United States, the right to the use of a person's image is protected under the tort of invasion of privacy.  This tort can be committed in any one of four ways.  Firstly privacy is violated through access to the plaintiff's physical and intimate secludedness, secondly through publication in conflict with generally accepted norms of decency, thirdly through publication which places the plaintiff in a false light and fourthly through unauthorised use of the plaintiff's image for commercial gain.  The third category is also known as the "tort of false light publicity", while the fourth category is also known as the "tort of commercial appropriation".

The basis for the protection of the right to identity in terms of these measures is the financial interest of the individual and not merely human dignity as one would expect with invasion of privacy.  To succeed with a claim under commercial appropriation, the plaintiff must prove that the respondent used the plaintiff's identity, that the use of the plaintiff's identity holds commercial or other gain for the respondent, that the plaintiff's image was used without consent and that the plaintiff will suffer loss or prejudice as a result.  In this regard, a court would look at the commercial damage to the business value of the human identity or the extent to which the plaintiff is deprived if he or she does not receive money for authorising the use of his or her image.
The court also compared the tort of commercial appropriation with the tort of violation of the right to publicity which applies in other states that follow a common law approach and concluded that the difference was merely semantic.  The extent of the right to publicity was eventually determined and expanded in various judgments across the United States so that the right applies irrespective of whether the person concerned is famous or not and even public and political figures may be protected against commercial exploitation of their images. 

In Georgia the court held in Martin Luther King Jr Center for Social Change Inc v American Heritage Products Inc
 that the unauthorised production and sale of statuettes of the late civil rights activist, was unlawful.  The court held that the right to publicity was heritable, that the right applied irrespective of the fame of the individual concerned
 and that even public and political figures were protected against commercial exploitation of their image.
In Carson v Here's Johnny Portable Toilets Inc
 the Sixth Circuit in Michigan held that a famous person's right to publicity could be violated if his or her identity was consciously used without consent for commercial gain.  The court further held that the identity of a person was used where the person could be identified even if only a part of the person's name was used.  This case is significant since it was not so much the name or image of Johnny Carson that was exploited, but rather the distinctive "Here's Johnny" introduction that could be heard at the beginning of each episode of the Johnny Carson Show.  Likewise, according to Prudhomme v Proctor and Gamble Co,
 the right to publicity of a person is also infringed upon where a impersonator or double of that person appears in an advertisement, as long as it is clear that the person can be identified as the one which the impersonator or double tries to emulate.
In Vassiliades v Garfinckel's Brooks Bros
 the court in the District of Columbia warned, however, that the right to publicity was not absolute.  There are in fact certain grounds of justification which a party may raise to show that the unauthorised use of an individual's image is actually lawful.  The first justification which is relevant here is consent, whether it is given expressly or tacitly.
  This justification for the use of an individual's image is self-explanatory as the controversy surrounding the commercial exploitation of the individual's image centres mainly around the unauthorised is of the individual's attributes.  In addition, in any claim based on the use of a person's attributes, there are always a variety of interests that have to be weighed against each other.  On the one hand, the individual has a right to privacy, an interest in being left in peace and not be exposed to inappropriate publication, as well as an interest in being protected against commercial exploitation.  On the other hand there is the right to freedom of expression as provided for in the First Amendment and the public interest in the free flow of information, not only in respect of dissemination of news, but also with regard to everyday human activities.

One result of this is that the courts recognise incidental use as justification.  In Lawrence v AS Abell Co
 the court of appeal in Maryland held that the use of newspaper clippings with photographs of babies in advertisements for the newspaper, did not infringe on the privacy of the babies or their mothers.  The court in New Mexico held in Benally v Hundred Arrows Press Inc
 that publication of a book on the life and work of a photographer did not violate the rights of a group of Navajo whose photos appeared in the book.  Similarly, publishing a photo of a student with a history of drug abuse next to a report on drug use on local university campuses, was according to the Oregon court in Martinez v Democrat-Herald Publishing Co
 not unlawful.

The First Amendment also provides the basis for a further justification which is known as parody.  Although an image rights dispute is between private parties, the state action necessary for First Amendment protection exists where a state law right-of- publicity claim exists only insofar as the courts enforce state-created obligations that were never explicitly assumed by one of the parties.
  The Supreme Court in the United States places a high premium on freedom of expression and in Hustler Magazine v Fallwel
 the bounds of parody and decency were tested to the extreme.  The court ruled that the publication of a composite picture in which a famous evangelist and Hustler opponent apparently has sexual intercourse with his own mother, was protected under the First Amendment and that the evangelist was a public figure who could be exposed to criticism and comment to an even greater extent.
  In spite of the apparent free reigns which the Supreme Court gave in the Hustler case to poke fun at famous people, parody as justification is not unlimited.  In White v Samsung Electronics America Inc
 the majority of the court held that advertising is not protected under the First Amendment and the individual's interests weigh more when his or her image is used without consent to promote or market defendant's products.
  The mere fact that a party aims to make a profit is however not sufficient to deny protection under the First Amendment.  The test to determine whether the use of an individual's image can be justified as parody en whether it amounts to commercial exploitation revolves around the question whether the person's image is used for any purpose other than to secure commercial gain from the popularity or reputation of the person concerned.
  
Similarly, in C.B.C. Distribution and Marketing, Inc. v. Major League Baseball Advanced Media, L.P. 
 the Court of Appeals for the Eighth Circuit held that the fantasy leagues, in which the plaintiff used the names of athletes from various professional leagues without their permission was protected under the First Amendment even though the plaintiff did so for commercial gain.  The court held that First Amendment protection prevailed over any right to publicity protection which Missouri law could provide to the defendants.
A different common law approach is followed where the attributes of a person is used without consent for commercial purposes in South Africa.  In Van Zyl v African Theatres Ltd
 the defendant wrongly advertised in a local newspaper that the plaintiff, a famous singer, would appear at the defendant's theatre.  While the claim failed because the plaintiff did not succeed in proving animus iniuriandi or actual damage, it is significant that neither the court nor counsel for the defendant questioned the basis for the claim, namely the unauthorised publication of the plaintiff's name.  Judge Watermeyer
 expressly stated that the plaintiff would probably have succeeded had he, from a factual point of view, followed a different approach and satisfied the burden of proof.

In O'Keeffe v Argus Printing and Publishing Co Ltd
 the matter was again put under the microscope.  In this case the plaintiff succeeded with a claim where the respondent used a photo of the plaintiff aiming a pistol in an advertisement for an arms dealer without her consent.  Judge Watermeyer, with whom Judge President De Villiers concurred, held that publication of a person's photo and name for the purposes of advertising, constitutes a violation of that person's identity and consequently the person's dignitas so that it can found an action with the actio iniuriarum.  Of particular interest in this case is that the respondent, inter alia, opposed the claim on the basis that in the case of infringement of the dignitas a party can only succeed with a claim is there was also an insult.  Judge Watermeyer considered this argument and concluded that insult or derision was not a requirement to found liability for injury to dignity with the actio iniuriarum.

In Grütter v Lombard
 the Supreme Court of Appeal got the opportunity to further investigate the rights of the individual with regard to the commercial exploitation of his or her image.  The appellant and respondents practised as attorneys on common premises under the name "Grütter and Lombard".  In 2005 the appellant terminated his ties with the respondents and went into partnership with another attorney under the name "Grütter and Grobbelaar".  The respondents nevertheless continued to practise under the name "Grütter and Lombard".  The appellant demanded that the respondents cease the use of the name "Grütter" in the description of their practise, but they refuse.  The trial court dismissed the application and that gave the Supreme Court of Appeal the opportunity to consider the matter.

It is significant that the appellant did not claim any exclusive right to use the name "Grütter", nor did he allege that the respondents made themselves guilty of passing off.  The appellant merely made the case that it was well-known that he was one of the persons to whom the name "Grütter and Lombard" referred and that he no longer wished to be associated with the firm now that his relationship with them has ceased.  In a unanimous judgment Judge Nugent referred with apparent approval to the judgment in O'Keeffe
 and concluded that O'Keeffe
 rested in violation of the right to privacy.  This is, however, a loose interpretation of the judgment in O'Keeffe
 and Judge Watermeyer only once mentioned the right to privacy in relation to the unauthorised use of a person's image and only when he discussed the position in the United States of America.  In Grütter
 Judge Nugent nonetheless held that privacy is merely one of a variety of interests that enjoy recognition in the concept of personality rights in the context of the actio iniuriarum.  The interest which a person has to protect his or her identity against exploitation cannot be distinguished therefrom and is similarly encompassed by that variety of personality rights which is worthy of protection. 

The right to identity can in this context be violated in one of two ways.  Firstly, a person's right to identity is violated in the attributes of that person is used without permission in a way which cannot be reconciled with the true image of that person, similar to the false light publicity tort in the American law.  Apart from the unauthorised use  of a person's image, this kind of infringement also entails some kind of misrepresentation concerning the individual, such as that the individual approves or endorses a particular product or service or that an attorney is a partner in a firm, while this is not the case.  The unlawfulness in this kind of case is found in the misrepresentation concerning the individual and, consequently in violation of the right to human dignity.

Secondly, the right to identity is violated if the attributes of a person is used without authorisation by another person for commercial gain, similar to the commercial appropriation tort in American law.  Apart from the unauthorised use of the individual's image, such use also primarily entails a commercial motive which is exclusively aimed at promoting a service or product or to solicit clients or customers.  The mere fact that the user may benefit or profit from any product or service in respect of which the individual's attributes have incidentally been used, is not in itself sufficient. 
  This violation of the right to identity therefore also entails unauthorised use of the individual's attributes with a commercial purpose, whether it is done by means of advertisement or the manufacture and distribution of merchandise covered with the attributes of the individual.  The unlawfulness in this case is mainly found in infringement of the right to freedom of association and commercial exploitation of the individual.

There is however one important question relating to the right to identity which is not considered in the Grütter case,
 and that relates to the question whether the individual, apart from the personality right, also has a proprietary interest in his or her identity which is worthy of protection.  This apparent lacuna in the Grütter case
 should not pose any difficulty at all.  Even in common law
 it was already accepted that violation of personality rights can also lead to economic loss and there is sufficient authority which indicates that damages can be awarded in such circumstances to an individual whose personality rights have been violated.

This holds important consequences with regard to the right to identity.  As personality right, the right to identity attaches to the individual and cannot devolve or be traded.  As proprietary right, the right to identity is distinct from the individual and forms an immaterial asset in the estate of the individual.  It can be inherited and the individual can trade the right.

There is a further problem which is only touched upon as an aside in the Grütter case.
  Judge Nugent makes it clear that the right to identity is not absolute, but does not discuss this aspect of the right to identity any further.  However, it goes without saying that the use of a person's attributes must be unlawful before a plaintiff will succeed with any delictual (tort) claim.  In other cases, where satisfaction or damages were claimed due to infringement on the dignitas, the courts have already recognised certain grounds of justification which would mean that the apparent violation of personality rights would indeed be lawful.

With any action due to infringement of a subjective right, a variety of conflicting interests must be weighed against each other.  With the use of a person's image, the rights to identity, human dignity and freedom of association of the individual must often be weighed against the user's right to freedom of expression.  Although Neethling
 also correctly states that public policy can justify an apparent violation of the right to identity, it would in my opinion also make sense to consider the other grounds on which infringement on the dignitas can be justified.  These grounds include consent,
 truth and public interest,
 fair comment
 and jest.

Consent as justification for the use of a person's image is self-explanatory, not only because of the rule volenti non fit iniuria, but also because the controversy surrounding the use of a person's image mainly centres on the unlawful use of the individual's attributes.  The other grounds of justification, to wit truth and public interest, fair comment and jest remind one of the grounds of justification such as incidental use or public interest news reporting and parody that are recognised elsewhere in the world in respect of apparent infringement on the right to identity.  In addition Neethling also indicates correctly that the public interest in art can in appropriate cases justify the use of a person's image.

Although the precedents in South-Africa relating to the right to identity do not distinguish between the famous and the not-so-famous, a person's fame or lack of fame will in all likelihood probably play a part in calculating the amount of satisfaction or damages that will be awarded to an injured party.

3.2  Statutory protection

As far as statutory protection against the unauthorised use of the individual's public image is concerned, the Germans are the leaders who already paved the way more than a century ago.  The history of German measures to protect the individual against unauthorised use of his or her image is remarkably similar to French law in this regard.  The German reaction, however, was in typical German style, more formalistic.
Upon the demise of Otto von Bismarck, photographers entered the death chamber and took photos of the deceased Iron Chancellor.  To prevent publication of the photos, legal action was taken against the photographers concerned.  The Reichgericht found that the photographers made themselves guilty of criminal trespass to obtain the photos and that it would be contrary to public interest to allow publication of the photos in those circumstances.  Consequently, dissemination of the photos was prohibited.

An important consequence of this case was the promulgation of the  Kunsturhebergesetz
 in 1907, which provides in article 22 that images may only be disseminated or displayed with the consent of the person depicted.  The individual's right to his or her image can devolve and can, for a period of no more than ten years after the death of a person, be enforced by his or her spouse, life partner, children or parents.
  In 1965 the Urheberrechtsgesetz was promulgated. It repealed the Kunsturhebergesetz, with the exception of the part on the protection of a person's image, which still applies with minor amendments.  

For the purposes of article 22, an image can consist of any recognisable depiction of a person's external appearance, irrespective of the medium on or in which it takes place.  However, it is important that the person depicted must show that there are reasonable grounds on which it can be assumed that he or she will be recognised from the image.
  The Bundesgerichthof held that performance on the sport field will as a matter of fact lead to identification of the person depicted, even where a football goalkeeper was only photographed from behind in the goalposts.
  The Landgericht in München even held that a dummy of Boris Becker which appeared in an advertisement, amounted to unlawful exploitation of the tennis star's popularity.

The Bürgerliches Gesetzbuch further protects every person's right to his or her name.  Article 12 provides that a person whose name is used without permission by another person, may demand that such usage should cease and can for this purpose apply for an interdict.
The right to protect his or her image against unauthorised use, is, in terms of German law, a personality right which vests in each individual's right to selfdetermination over his person and body and therefore vests in the individual.  This right survives the individual and can devolve so that his or her relatives can protect the individual concerned against unauthorised use of his or her image and/or to profit from such use.
German law also knows a number of grounds to justify the use of a person's image.  Consent is important here since article 22 of the Kunsturhebergesetz and article 12 of the Bürgerliches Gesetzbuch expressly refer to absence of consent as requirement for liability.  In this regard, article 22 of the Kunsturhebergesetz provides that where someone was compensated for the use of his or her image, it is presumed that person concerned has consented to the use of his or her image.
In addition section 23 of the Kunsturhebergesetz provides that it is justified in certain cases to use the image of another person.  These exceptions mainly deal with the public interest in the free flow of information and relate to use of someone's image in respect of current history, depictions where the person is shown only as part of the scenery or locality and images of meetings, riots and similar events in which the person depicted took part.

Dutch law similarly provides protection against unauthorised use of an individual's image.  The Auteurswet protects the individual against unauthorised publication of his or her portrait.  The explanatory memorandum to the Auteurswet explains that the concept "portrait" can be defined as any depiction of a person's face with or without any other parts of the body, irrespective how the depiction was made.  In the Ja Zuster/Nee Zuster case
 the Hooge Raad held that a clear similarity between the image and the appearance of the subject must exist before there can be talk of a portrait.  The absence of such a similarity is conclusive and the fact that the public may or may not relate the image to the subject makes no difference.   It is also not required that the subject must be known to or be identified by any person who may encounter the portrait.
  A clear rendition of the face is also not a requirement.
  In this way the Kantongerecht Harderwijk held in the Kramer/Burnham case that depiction of a certain ice skater's distinctive posture is sufficient to classify that depiction as a portrait.

An important question was posed to the Rechtbank Amsterdam in the Millecam/Escom case.
  Millecam, a television star in the Netherlands, instituted a claim against Escom based on an advertisement pamphlet with a photo of a model who is a Millecam impersonator.  Millecam argued that publication of the photos infringed on her portrait rights.  However, the court ruled that, in spite of the fact that the public would in all likelihood associate Millecam with the advertisement, the image still portrayed a particular model and could therefore only be a portrait of the particular model and no-one else.  As a result, Millecam does not succeed with her claim against Escom.  This is clearly distinguishable for the position accepted in the United States of America.

When a portrait is commissioned by the subject, copyright in the portrait vests in the subject and the portrait may as a matter of course not be published without the consent of the subject.
  Most instances where the image of a person is used without consent, however entails cases where the depiction is not commissioned by the subject.  In such cases, section 21 of the Auteurswet provides that publication of the portrait is not authorised in so far as the subject, or after demise of the subject, one of his or her surviving dependants, has a reasonable interest in opposing publication.
The requisite interest can take one of two forms:  Firstly, there is the interest in privacy.  A subject can oppose publication of a portrait if the subject can show that such publication will infringe on his or her right to privacy.  By the nature of things, famous people, such as politicians and film and sport stars must endure invasion of privacy to a greater extent.  But there are limits and when they are exceeded, it can form the basis for a claim.  Therefore, when a magazine stated on the cover that a football player had a homosexual relationship with a singer, but the article in the magazine declared the opposite, it was held that there was a breach of the football player's privacy.

Secondly, there is a commercial interest.  Dutch law recognises the fact that the image of a famous person has become a commodity.
  In the 't Schaep met de Vijf Pooten case,
 the Hooge Raad lay down two requirements before an individual could claim a commercial interest.  

Firstly, the individual concerned must already have obtained some fame from practising his or her profession.  The concept "profession" is not interpreted narrowly, so that even amateur sports people, who do not strictly speaking practise sport as their profession, are included here if they have gained some fame from participation in their sports.

Secondly, there must be a commercial exploitation of such fame.  This aspect was clearly explained in the De slag om het voetbalgoud​ case.
  A book, entitled De slag om het voetbalgoud​, filled with photos of the players in the Dutch football team that played in final of the 1974 World Cup tournament, was published.  This in itself did not violate any of the players' rights as it merely amounted to a factual report on a contemporary matter of public interest.  However, the publishers sold the entire print run of the book to a company which used the book as part of its marketing campaign.  The Rechtbank Haarlem held that this latter aspect amounted to commercial exploitation with the result that it infringed on the players' portrait rights.
In the United States, some jurisdictions also rejected a common law approach in favour of codification to protect the right to identity.
  Paragraph 63.60.010 of the Washington Code provides that each individual or personality hold a proprietary right in his or her name, voice, signature, photograph or likeness.  Such proprietary right survives the individual or personality and can be transferred inter vivos by contract or ex lege or post mortem by will or intestate succession.  The right exists irrespective of whether it was commercially exploited during the lifetime of the individual or personality.

The right to identity is stated in more negative terms in the vast majority of other jurisdictions, in other words the various codes prohibit the unauthorised use of a person's image.   Article 5 par 50 of the New York Civil Rights Law provides that it is unlawful to use the name, portrait, picture or voice of any living person for advertising or commercial purposes without the prior written consent of that person.
  The provision is transgressed if there is conduct which firstly speaks of an intention to benefit from the name or identity of a person or secondly if it could have the effect that a party will benefit from using the name or identity of another person.
  In Onassis v Christian Dior – New York Inc
 the court held that even the use of an impersonator can infringe on the rights of the individual if it is clear that the person can be identified as the individual who the impersonator is imitating.  

The protection in terms of this provision is based on the right to privacy and as such it apparently creates a personality right
 which can apply during the lifetime of the individual but cannot protect the image of any deceased person.
  Consequently, such right can also not be traded during the lifetime of the individual.
  In Lombardo v Doyle Dane & Bernbach Inc
 the court distinguished between the personality right which is expressly protected in par 50 and a proprietary right in a person's image which can be derived from that provision.
  While the former can indeed not devolve or be traded, the position in respect of the latter is the opposite.  New York may not offer common law protection against the unauthorised use of an individual's image,
 but it does recognise the common law grounds of justification of consent,
 incidental use
 and parody.

By contrast chapter 214 par 3A of the Massachusetts General Laws and par 9-1-28 of the General Laws of Rhode Island, which are formulated in the same terms, are more elaborate.
  They provide firstly that any person whose name, portrait or picture is used without written consent for the purposes of advertising or trade, may institute an action in the high court to prohibit such use.  Furthermore, the injured party may claim damages up to three times the value of the actual damages suffered.
  This aspect aims to protect the individual so that the commercial value of his or her name, portrait or image can not be exploited to the advantage of someone else.

The two provisions also expressly indicate that consent is a justification for the use of a person's image.  In addition, the two provisions create two other interesting exceptions.  Where a professional photographer exhibits photos in the course of his or her profession, the photographer does not contravene the provisions.  It is also permissible to display or publish the name and portrait of an author, composer or artist in relation to his or her work.  And although it is not expressly mentioned, the courts in Massachusetts
 and Rhode Island
 also recognise incidental use and parody as grounds of justification.
3.3  Common law and statutory protection

Some jurisdictions in the United States of America follow a twofold approach where both statutory and common law measures are applied to provide protection against the unauthorised use of an individual's image.
  For example, in California article 3344 of the Civil Code provides that it is unlawful for one person to use the name, voice, autograph, photo or likeness of someone else for purposes of advertising, trade or solicitation of customers or clients, without consent.  An injured party may, in terms of this provision, cumulatively claim damages, the profit which the wrongdoer gained from the use of the person's image, as well as punitive damages.
  The protection is not limited to famous people, but is at the disposal of anyone whose image is used without consent.
  Article 1449 of the Oklahoma Statutes contains essentially the same provision.
Apart from the extensive statutory provisions to protect the individual against unauthorised use of his or her image, common law protection is also recognised in California
 and Oklahoma.
  In Porten v University of San Francisco
 the court explained that the right to identity can also be protected by means of the tort of invasion of privacy.  This tort can be committed in one of four ways.  Firstly, privacy is breached through violation of the plaintiff's physical and intimate seclusion, secondly through publication contrary to generally accepted norms of decency, thirdly through publication which places the plaintiff in a false light and fourthly, by using the image of the plaintiff for commercial gain without consent.
The justification of incidental use
 and public interest news reporting
 are recognised by statute and common law, while the courts also recognise parody as justification.
  An important policy consideration was mentioned in this regard in Winter v DC Comics.
  The purpose of protecting the image of the individual, whether by statute or common law, is not censorship, but to prevent others from usurping the commercial value of a person's image through commercialisation of such person's name, voice, signature, photo or picture.

The mere fact that a person's name, voice, signature, photo or picture is used in a commercial medium sponsored or financed with advertising, is therefore not conclusive.  The test is indeed whether there is a direct relationship between the advertising and the use of the person's attributes.

4.  Conclusion
It is clear that all modern legal systems recognise the concept of image rights in one form or another, whether in the context of privacy, personality, patrimony, veracity or a combination of these factors.  However, it is significant that the extent of protection differs drastically from one juridiction to the next.
When the attributes of a person is used without consent for commercial gain, the level of protection ranges from the bare minimum of English law, to elaborate protection and punitive measures applicable in California, with most jurisdiction falling somewhere inbetween.
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� 	Leddy v Narragansett Television LP 843 A2d 481 (displaying picture of fire chief in advertisement for program on fire fighters is not unlawful, even if it forms part of a clip which is aired repeatedly to advertise the program concerned).


� 	The mixed approach is followed in California (compare art. 3344 of the Civil Code and Michaels v Internet Entertainment Group Inc 5 FSupp2d 823); Florida (compare art. 540.08 of the Florida Statutes and Zim v Western Publishing Co 573 F2d 1318); Illinois (compare the Illinois Right of Publicity Act and  Douglas v Hustler Magazine Inc 769 F2d 1128); Kentucky (compare art. 391.170 of the Kentucky Statutes and Foster-Milburn Co v Chinn 120 SW 364); Nebraska (compare art. 20-202 of the Nebraska Revised Statutes and Carson v National Bank of Commerce 501 F2d 1082); Nevada (compare art. 597-770 et seq of the Nevada Revised Statutes and People for the Ethical Treatment of Animals v Berosini Ltd 895 P2d 1269); Oklahoma (compare art. 1449 of the Oklahoma Statutes and McCormack v Oklahoma Publishing Co 613 P2d 98); Tennessee (compare art. 47-25-1101 et seq of the Tennessee Code and Elvis Presley International Memorial Fund v Crowell 733SW2d 89); Texas (compare art. 26.001 et seq of the Texas Property Code and National Bank of Commerce v Shaklee Corp 503 FSupp 533); Utah (compare art. 76-9-407 of the Utah Code and Cox v Hatch 761 P2d 556) and Wisconsin (compare art. 895.50 of the Wisconsin Statutes and Hirsch v SC Johnson and Sons Inc 280 NW2d 129).  Although the exact formulation of the various provisions differs from one state to the next, the underlying principles are essentially the same.  As a result, I only refer to a few examples.


� 	Subdivision (a) provides:  (a) Any person who knowingly uses another's name, voice, signature, photograph, or likeness, in any manner, on or in products, merchandise, or goods, or for purposes of advertising or selling, or soliciting purchases of, products, merchandise, goods or services, without such person's prior consent, or, in the case of a minor, the prior consent of his parent or legal guardian, shall be liable for any damages sustained by the person or persons injured as a result thereof. In addition, in any action brought under this section, the person who violated the section shall be liable to the injured party or parties in an amount equal to the greater of seven hundred fifty dollars ($750) or the actual damages suffered by him or her as a result of the unauthorized use, and any profits from the unauthorized use that are attributable to the use and are not taken into account in computing the actual damages. In establishing such profits, the injured party or parties are required to present proof only of the gross revenue attributable to such use, and the person who violated this section is required to prove his or her deductible expenses. Punitive damages may also be awarded to the injured party or parties. The prevailing party in any action under this section shall also be entitled to attorney's fees and costs.


� 	KNB Enterprises v Matthews 78 CalApp 4th 362.


� 	Michaels v Internet Entertainment Group Inc 5 FSupp2d 823; Abdul-Jabbar v. General Motors Corp. 75 F.3d 1391.


� 	McCormack v Oklahoma Publishing Co 613 P2d 98.


� 	64 CalApp3d 825.


� 	Compare art. 3344 (c) and Johnson v Harcourt Brace Jovanovich Inc 43 CalApp3d 880.


� 	Compare art. 3344 (d) and Daly v Viacom Inc 238 FSupp2d 1118.  See also Montana v San Jose Mercury News Inc 34 CalApp 4th 790.


� 	Comedy III Productions Inc v Gary Saderup Inc 21 P3d 797; Cardtoons LC v Major League Baseball Players Association 95 F3d 959.


� 	69 P3d 473.


� 	n. 136 above.


� 	Subdivision (e) provides:  (e) The use of a name, voice, signature, photograph, or likeness in a commercial medium shall not constitute a use for which consent is required under subdivision (a) solely because the material containing such use is commercially sponsored or contains paid advertising. Rather it shall be a question of fact whether or not the use of the person's name, voice, signature, photograph, or likeness was so directly connected with the commercial sponsorship or with the paid advertising as to constitute a use for which consent is required under subdivision (a).
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